Introduction
Free prior informed consent (FPIC) has become a principle underpinning the international human rights agenda for Indigenous People (United Nations 2010a , 2010b and is exemplified in the 2007 United Nations Declaration on the Rights of Indigenous Peoples (United Nations 2007). Within the declaration, the concept of FPIC is a key principle that potentially enables Indigenous People to exercise more power in negotiations over proposals that directly affect them.
FPIC can affect conservation management. The importance of involvement of Indigenous People through joint or co-conservation management arrangements in protected areas has been recognised at an international level increasingly over the past 15years (Langton et al. 2005 , Borrini-Feyerabend et al. 2006 , Colchester et al. 2008 , Berkes 2009 , Lockwood 2010 , United Nations 2011 . That is, a critical aspect of co-management that occurs at the initial stage of negotiating potential management plans is the consent of Indigenous People to those arrangements. From the perspective of consent of Indigenous People in the co-management of protected areas, there are a number of directives that give guidance on Indigenous consent in conservation management. Some of the more important directives include: various decisions made by parties in the conferences on the Convention on Biological Diversity (CBD 1992) , resolutions and recommendations on Indigenous People adopted at the 2008 World Conservation Congress (International Union for Conservation of Nature [IUCN] 2008); the Dana Declaration (Brosius 2004 ) and the IUCN-UNESCO Guidelines for protected area managers on Sacred Natural Sites (Wild and Mcleod 2009) . These directives emphasise that long-term success of conservation needs the involvement of Indigenous People in management practices, and that a commonality of objectives is important in ensuring rights of Indigenous People are upheld and conservation imperatives are achieved.
Nevertheless, Indigenous People, typically the most impacted by the establishment of protected areas, commonly do not participate in the design and management of protected areas as these directives require (Perrault et al. 2006 , West et al. 2006 . Indeed, FPIC has not been specifically adopted in UNESCO's guidelines for engaging Indigenous People in World Heritage nomination processes (Disko 2010 , United Nations 2011 . Additionally, the principles of FPIC are largely absent from the International Council on Monuments and Sites (ICOMOS) procedures. ICO-MOS is the organisation empowered by UNESCO under the World Heritage Convention to undertake cultural values assessment of World Heritage nominated sites and evaluates the involvement of stakeholders (including Indigenous representative bodies) associated with maintaining cultural values in the management plans for a site. This is assuming that Indigenous People have been acknowledged in World Heritage site assessments. The concept of a 'natural' site in the nomination process is a contested one in that if a site is nominated as a natural site Indigenous People are often ignored in the assessment process (Disko 2010) . In brief, because FPIC is not included in the nomination procedures, the standards and obligations expected by the United Nations Declaration on the Rights of Indigenous Peoples remain largely unfulfilled in the field of natural and cultural heritage management in areas of high conservation value (United Nations 2011).
Thus, the purpose of this paper is to evaluate how FPIC can be incorporated into World Heritage nomination processes, as articulated within the United Nations Declaration on the Rights of Indigenous Peoples (2007) . Specifically, the researchers argue that FPIC needs to be included in World Heritage nomination process, but the philosophical and practical issues that emerge from the ambiguities of the implementation of FPIC principles also need to be addressed. We identify ways for FPIC to be included in World Heritage nomination processes that will have the effect of enhancing the rights of Indigenous People who are affected by World Heritage Listing. The research contributes to the fields of Indigenous studies and conservation management because the adoption of FPIC by nation states in a variety of settings has been lacking (United Nations 2010a, 2010b).
The paper has three parts. A review of the literature develops how elements of FPIC might be incorporated in an existing World Heritage nomination process. Next, an overview is given of the social, cultural and political context of Cape York Peninsula and the progress of a current nomination process that incorporates Indigenous consent. Lastly, five major issues are discussed that arise from this literature and context: the notion of self-exclusion and initial engagement; the power of veto; representation and Indigenous ways of decision making; and notions of selfdetermination in FPIC processes.
How FPIC is defined is important to this discussion. The definition here is drawn from the United Nations Declaration on the Rights of Indigenous Peoples (United Nations 2007) and the 'International Workshop on Free, Prior Informed Consent and Indigenous People's (United Nations 2005). Contributions from Bass (2003) , Tamang (2004) and Perault et al. (2007) are also included. Firstly, free means the absence of coercion and outside pressure, including monetary inducements (unless they are mutually agreed on as part of a settlement process), and divide and conquer tactics (Bass 2003) . It must also include the absence of any threats or retaliation if it results in the decisions to say 'no' to proposals by proponents. Prior means a process taking place with sufficient lead time to allow the information gathering and sharing process to take place, including translations into traditional languages and verbal dissemination as needed, according to the decisionmaking processes decided by the Indigenous People involved. Consent must also take place without time pressure or time constraints. A plan or project must not begin before this process is fully completed and an agreement is reached (Perrault et al. 2006) .
Next, informed means having all relevant information reflecting all views and positions is provided. This information includes the input of Traditional Elders, Spiritual Leaders, Traditional Subsistence Practitioners and Traditional Knowledge Holders, with adequate time and resources to find and consider information that is impartial and balanced as to potential risks and benefits to Indigenous People, based on the 'precautionary principle' (Vanclay 2003) regarding potential threats to health, environment or traditional means of subsistence (United Nations 2007). It also means that the information provided by the proponent is transparent and complete and that all their intentions and objectives are concise and clear. Finally, consent means the demonstration of clear and compelling agreement, using a mechanism to reach agreement which is in itself agreed to by Indigenous People under the principle of FPIC, in keeping with the decision-making structures and criteria of the Indigenous Peoples involved, including traditional consensus procedures (Tamang 2004) . Agreements must be reached with the full and effective participation of the authorised leaders, representatives or decision-making institutions as decided by Indigenous People (United Nations 2009).
To summarise, the definition offered here is based on a philosophical approach of self-determination to FPIC and does not promote FPIC as just another form of consultation. It is this approach that is adopted in this research.
Review of FPIC in the World Heritage processes FPIC has not yet been adopted by UNSECO's World Heritage Committee in their nomination procedures and management plans and monitoring of cultural and mixed sites (Disko 2010 , United Nations 2011 . This is despite the existence of considerable literature on the need for Indigenous consent in the planning and management of conservation areas (CBD 1996 , IUCN 2003 , Colchester 2004 , DeRose 2004 , Alcorn and Royo 2007 , DeRose et al. 2007 , Wild 2007 , Larsen and Springer 2008 , Colchester and Ferrari 2009 , Krueger 2009 , Wild and Mcleod 2009 , Burhenne and Guilmin 2011 the concept of consent using a series of questions related to FPIC and management plans. These questions seek to ascertain the involvement in, and agreement to, Indigenous involvement in management of the nominated World Heritage area. These questions are not an officially documented series of questions that are asked of every nomination; rather, they represent an ad hoc approach based on the expertise and perspectives of the officials (Fowler 2001) .
In brief, FPIC is lacking in current nomination processes and there are deficiencies from a procedural perspective (Disko 2010) . The case for the inclusion of FPIC in World Heritage nomination processes is compelling. However, how FPIC could be adopted in the processes is yet to be developed. At present, there is little guidance on how to engage Indigenous People in participatory processes and it is up to the nation states to undertake this as they see fit within the broad parameters of UNESCO's guidelines. This is further exacerbated because of the contested notion of what natural and cultural landscape mean in terms of site World Heritage site assessments (Aplin 2007) .
There are a range of actions that could incorporate the principles of FPIC in the process of nomination to ensure appropriate engagement of Indigenous People in the process of World Heritage nomination processes, as shown in Table 1 (Disko 2010 In brief, to help guide nation states in their engagement with Indigenous People, guidelines need to adopt an approach that conforms to the intent of the United Nations Declaration of the Rights of Indigenous Peoples (2007). FPIC should not be seen just simply as an innovative method of consultation in World Heritage nomination but an approach that acknowledges the inalienable rights of Indigenous People in determining how they may engage in a process about changes in the way their lands are managed. It should be also noted that in Australia, as elsewhere, noone interest group has complete right to determine how land is used. Given this context, the issue at hand is how recommendations such as these are applied. It was this question that the following Cape York case study addressed.
Methodology
The methodology employed in this study was case research. Case research has the capacity to account for complexity (Yin 2009) , and the direct engagement of the researcher in that complexity. Case research has received growing attention because of a shift in the purpose of social research away from its predictive role towards an understanding of process (VanWynsberghe and Khan 2007) and the notion that the phenomenon under study cannot be separated from the context (Yin 2009 ). Two sources of data are used in the case research: documents and participant observation. A critical approach to analysing the case was used, with the international principles of consent used as a framework for the analysis.
A single case is an acceptable unit of research (Yin 2009 ). This single case may be exemplary (Yin 2009 ) and paradigmatic (Flyvbjerg 2006) where the case sets a new metaphoric agenda in the way things are conceived and actioned in the world. In the case of potential World Heritage nomination on Cape York Peninsula, the implementation of FPIC within this nomination process is likely to be breaking new ground. Even if the nomination cannot successfully attain Indigenous consent, the case is still important as an example of developing an FPIC process in future World Heritage nomination processes. Thus, the findings and conclusions of the single case will illuminate key issues relating to how FPIC can be incorporated into World Heritage nomination processes. • Formally commit to a human rights-based approach and endorse the UN Declaration on the Rights of Indigenous Peoples.
• Be more consistent and rigorous in ensuring effective Indigenous participation in all processes of the Convention (nomination processes, elaboration of management plans, site management, monitoring, etc.).
• Establish an Indigenous advisory body. The establishment of an Indigenous advisory body was first proposed in 2000 by the World Heritage Indigenous Peoples Forum in Cairns (Australia).
• Strengthen the provisions on community participation in the Operational Guidelines.
• Refrain from listing sites located in Indigenous territories without Indigenous Peoples' free, prior and informed consent.
• Refrain from listing sites in Indigenous territories as 'natural sites' and encourage the relisting of existing natural sites in Indigenous territories as "mixed sites" or cultural landscapes.
• Undertake a review of all World Heritage sites, with the full participation of Indigenous peoples, to identify shortcomings with regard to Indigenous rights.
The case research began with a review of literature to identify how elements of FPIC could be incorporated in existing World Heritage nomination processes. The paucity of scholarly literature critiquing the lack of FPIC World Heritage nomination processes limited this review in terms of the amount of peer-reviewed publications used to address the aims of the study. However, there are a growing number of non-peer-reviewed papers and online documents from interested stakeholders that publically call for an overhaul of the current system. Both these types of sources are used.
The researchers of this study were commissioned to write a report advising the Queensland Government where FPIC was previously used and suggest a process of negotiating Indigenous consent. The context of the case included most aspects of the nomination process in Cape York Peninsula. Understanding the social, political and cultural contexts of the Indigenous consent process in the potential nomination process was aided by the researchers being embedded in the case itself.
A layered account drawn from Ellis's (Ellis et al. 2010 ) work on auto-ethnography was used to focus the authors' experience of being engaged in the process of developing an FPIC process as part of the analysis of the issues involved. The use of vignettes, reflection and introspection aimed to document the researchers' experience doing and writing research simultaneously and provided a methodologically sound framework (Ellis et al. 2010) . The outcomes of this research are in the form of offering suggestions with less emphasis on measures of truth (Ellis et al. 2010 ). An important part of communicating this type of research is acknowledging the position of the researcher. Therefore, the language used in this paper is first person to reflect the five authors' direct engagement in the research process.
The Cape York Peninsula context and the research project The case examined was the use of FPIC in a potential World Heritage listing in Cape York Peninsula, Australia. It is located in the state of Queensland in the top north-east region of Australia. It extends north from a line between Cooktown on the east coast and Karumba on the Gulf of Carpentaria on the west coast to the tip of Cape York. Figure 1 shows Cape York and the location of Cape York Peninsula.
Cape York Peninsula is one of the few remaining landscapes in the world that is relatively untouched by human development (Valentine 2006) . Much of the region has been identified as having Areas of International Conservation Significance under the Queensland's Cape York Heritage Act (Valentine 2006, Smyth and Valentine 2008) . This identification, while not formally linked, is the precursor to the areas being nominated for World Heritage listing. Land that may be part of the potential nomination include existing National Parks which may also have indigenous land use agreements in place, Government leasehold land and Aboriginal land trusts. The boundaries have not been identified as this is part of the FPIC process adopted by the Queensland Government.
The current Australian and Queensland Government has been progressing the case for World Heritage nomination for certain areas of Cape York Peninsula. The Cape York Peninsula Regional Advisory Committee is an advisory committee with 50% of its membership being Indigenous People from the region. However, the membership is ultimately determined by the Government and so is not a directly democratic process. This feature calls into question the representativeness of this committee to speak on behalf of all Indigenous People affected by the potential listing.
The Cape York Peninsula context is complex and contested (Holmes 2011) . There are over 100 Traditional Owner clan groups on Cape York Peninsula, located within 17 Indigenous Communities and represented by 11 local government authorities. The Cape York Land Council is the peak representative body that represents Indigenous People in their land rights claims and other Indigenous matters. Over 70 Land Trusts and Prescribed Body Corporate organisations have been established in Cape York Peninsula. The Aboriginal and Torres Strait Islander People make up over 60% of the total population of 18,000 people. Aboriginal people's language, dance, song, art and customs are still very much alive and practised, and vary from community to community (Batzke and Talbot 2010) .
Indigenous consent to World Heritage has become a political prerequisite for the nomination to proceed. The Queensland Government and the Australian Federal Government have indicated the importance of the consent of Indigenous People and have stated that a nomination will not proceed without the consent of Traditional Owners.
1 The current Australian Government stated that they will seek the consent from Indigenous People and nominate certain areas of Cape York Peninsula for World Heritage listing before the end of their term in government. This gave the Government a period of approximately two years to negotiate Indigenous consent to enable nomination to be submitted to UNESCO.
Unlike previous nominations the reason why consent of Indigenous People for World Heritage nomination in Cape York Peninsula has been elevated beyond what is currently expected by the guidelines of UNESCO has resulted from other issues impacting on the nomination process. The Cape York Land Council, just prior to the project commencing, indicated that they do not support World Heritage nomination and any process of developing methods of negotiating Indigenous consent, until issues pertaining to Wild Rivers legislation are resolved to their satisfaction (Ah Mat 2001). The Wild Rivers legislation is a conservation law that controls the development along rivers in the state of Queensland. Some Indigenous groups are publically campaigning against this law because they see it taking away the rights of Indigenous People from self-determined development.
Despite not having support from the Cape York Land Council, one of the key Indigenous representative organisations, the Queensland Government is proceeding with negotiations for World Heritage nomination. The issue of the Cape York Land Council not being included is discussed below in the section on preconditions and self-exclusions. An initiative called a Country-Based Planning Approach to Traditional Owner Engagement (Queensland Government 2011) has been adopted by the Queensland Government for the purposes of negotiating the first stage of consent from Traditional Owners for World Heritage nomination. This approach aims to undertake cultural mapping with Traditional Owners after consultation and cooperation with the local Indigenous organisations such as land trusts, local shire councils and other locally relevant Indigenous organisations. The Queensland Government has stressed that consent to undertake cultural mapping does not imply consent to World Heritage nomination.
The researchers' engagement in the research on developing and advising the Queensland Government on a consent process appropriate for Cape York context was conditional on the engagement of the Cape York Land Council being involved in that process. However, after formal engagement of the researchers by the Queensland Government, the Cape York Land Council withdrew their informal agreement to participate in the development of a consent process, as noted above. As a consequence of the contractual commitments, the researchers were legally compelled to continue with the research project. The withdrawal of the Cape York Land Council (CYLC) created a dilemma because fundamental to developing a consent process is the participation of Indigenous representative organisations. Without the CYLC participation the researchers' advice to the Queensland Government would lack Indigenous input in the research process. Accordingly the overall process of the developing a consent framework representing all views was limited. In summary, we are aware of the political nature of research and agree with (Smith 1999, p. 5) who says that research is linked to its social context -'research is not an innocent or distant exercise but an activity that has something at stake and that occurs in a set of political and social conditions'.
Issues of FPIC and World Heritage nomination
In brief, not only does FPIC need to be included in World Heritage nomination processes, but the philosophical and practical issues that emerge from the ambiguities of the implementation of FPIC principles also need to be addressed. Simply adopting the principles from the UN Declaration of the Rights of Indigenous People will not necessarily lead to the realisation of the rights from the declaration. As the United Nations Expert Mechanism on the Rights of Indigenous Peoples (United Nations 2010a, 2010b) reported, the outcomes of FPIC have been limited despite the principle of FPIC being endorsed by a large number of nation states and implemented in a number of situations within those nations in various contexts. Thus, the issues of how FPIC is implemented in the context of a World Heritage listing, like the Cape York case, need to be addressed: self-exclusion; representation and Indigenous ways of decision making; the power of veto and self-determination.
Self-exclusion
Self-exclusion from the process of consultation has the effect of ensuring groups are kept off limits to the process of engagement initiated by proponents (Dryzek 2002) . Keeping outside the realm of initial negotiations is a way of keeping options open (Dore and Lebel 2010) . The motivation for self-exclusion may also stem from a perception by Indigenous People that outcomes of the process have already been decided prior to engagement in an FPIC process.
In the case of the potential World Heritage nomination of certain areas of Cape York Peninsula, one of the key representative bodies, the Cape York Land Council, did not engage in the early stages of developing the FPIC process in potential nomination (Ah Mat 2001). Our understanding of the reasons for self-exclusion was because the national and state governments had made promises to gain consent from Indigenous People and this had the effect of affording power to this organisation and thus they used this as a point of leverage to resolve their concerns about the issue of the Wild Rivers legislation. Attending to preconditions that allow for a consent process to start successfully in the first place is an important feature of FPIC and the nomination process. Despite the potential use of FPIC as a point of leverage, if FPIC is implemented as a principle in World Heritage nomination processes the likelihood of self-exclusion from the process of nomination by Indigenous representative organisations and individuals is less because there is greater trust placed in a formal process than a consent process based on political promises of the nominating country.
Representation and Indigenous ways of decision making
The United Nations Declaration of the Rights of Indigenous People (2007) outlines how the principles of FPIC should be implemented but due to the generality of the principles there are two points that need further exploration. Firstly, there is the issue of representation and next is the problem of the decision-making process of consent itself which relates to the meaning and action of consent.
The United Nations Declaration of Indigenous People (2007) leans towards more collective forms of consent. The issue of representation as outlined in Articles 18 and 19 of the United Nations Declaration of Indigenous People (2007) states that Indigenous People need to choose their own representatives to be part of the FPIC process and that the representative organisations need to give consent to the proposal. Importantly, in the drafting of the Declaration, Indigenous People from a large number of nations lobbied for consent being conceived as a collective decision by Indigenous Peoples and not one where consent was to be understood as an agreement by an individual Indigenous person only (Gilbert and Doyle 2011) . However, the balance between Traditional Owners and collective consent through representative bodies, community referendums and or other survey techniques as required for FPIC in any potential World Heritage nomination will need to be considered on a case-by-case basis.
In the case of Cape York Peninsula, there are significant issues of representation that need to be addressed, and it is unclear from existing UNESCO literature how to determine representation. If nomination were to proceed, the Traditional Owners of particular lands would need to give consent as well as a range of other representative bodies including the representative land council, in this case the Cape York Land Council. However, a situation may occur where the Cape York Land Council does not ultimately give consent but a critical mass of Traditional Owners may give consent to enough land to satisfy the criteria of natural and cultural values for World Heritage and thus nomination might proceed on this basis. However, the validity of a nomination proceeding without consent of a range of representative organisations may be questioned under the present system of evaluation. Despite no mention of the need for Indigenous representation in the consultation process of nominations in the operational guidelines for World Heritage, the Australian ICOMOS statement on Indigenous Cultural Heritage makes reference to Indigenous People being effectively involved in decision making. Additionally, the IUCN's guidelines for protected area managers (Wild and McLeod 2009 ) suggest that consultation with Indigenous People concerning any proposed initiative will necessitate the meaningful participation of indigenous peoples and their representative institutions. This guideline is relevant because the evaluation of a nomination involving cultural heritage will be carried out by ICOMOS in consultation with the IUCN.
One of the reasons for stressing the need for representation is that these organisations can negotiate initiatives, programmes and strategies related to World Heritage listing. That is, adopting an approach to consent that focuses on Traditional Owners only, negates the broader issues of the impact of World Heritage listing at the regional level. Given the geographical extent of the potential nomination, a regional perspective on consent and the benefit sharing is important and thus consent from a range of representative bodies are needed.
In brief, in the development of FPIC processes, Indigenous People and their representatives need to have a central role in developing and implementing the actual consent process (McGee 2009) . How this is developed may be best determined by input from a range of representative organisations in consultation with the Queensland Government.
In addition, the predominant system of decision making within groups of Indigenous People is a style of consensus decision making as opposed to democratic decision-making systems that are favoured in western societies (Burchill 2004) . This means that consent from Traditional Owners is a process that usually takes longer than expected from non-Indigenous perspectives, because all individuals who have claim to country will need to give consent (or not) to be included in the nomination. Consent is needed also from Indigenous People on management plans and other planning arrangements. Indigenous ways of decision making also influence the contractual nature of consent because the representative(s) of the family/clan group would likely be the signatory of any consent 'contract' that legally legitimises consent to nomination. On this basis considerably more time is needed to reach contractual agreements.
The power of veto
The capacity to say no is important in processes of FPIC. The power of veto is a pivotal aspect of the participatory processes of assessment and negotiation of Indigenous People's engagement in an FPIC process. This is because the process of negotiating consent through FPIC is only valid if the parties recognise that a participatory options assessment over a specific project will not guarantee that an agreement will be reached at the end of the process (Mehta and Stankovitch 2001) . However, there are limited cases of where veto power has been formalised in FPIC processes despite its acknowledgement as being central to Indigenous participation (McGee 2009). One of the reasons for not formalising veto power is that proponents do not wish to 'give' away power in the negotiating arena (McGee 2009).
Indigenous groups may be more willing to engage in FPIC negotiation if they have the capacity to exercise greater power. The example of the Aboriginal Land Rights Act 1976 (Commonwealth) in Australia is often used as an example of how power of veto can be exercised in the consent process by native title groups (Bass 2003 , MacKay 2004 , Page 2004 , Perrault et al. 2006 . In Cape York Peninsula, Indigenous People may be free to engage in consent processes for the potential World Heritage nomination process, but there is uncertainty over the legitimacy of current veto powers. To date, consent veto power is derived from two sources. The first source is from statements by Federal and Queensland State politicians who indicate that nomination will only proceed if consent is given by Indigenous people. These promises are valid only if succeeding politicians maintain these promises.
The second source is the non-statutory Cape York Heads of Agreement (1996) between a range of stakeholders (including the Cape York Land Council) which states that '[t]he nomination for World Heritage listing on any land on Cape York Peninsula shall proceed only where there is a management arrangement which is negotiated with all land holders who may be affected directly by such listing' (Cape York Heads of Agreement 1996, p. 2). Despite this agreement, there is evidence that inclusion in World Heritage Area management plans does not necessarily mean the rights of Indigenous People's will be taken into account. For example, ongoing significant governance issues that relate to the inclusion of Indigenous interests in management still occur in Kakadu National Park (Haynes 2009 ) and in the Wet tropics (Hill 2006, Larsen and Pannell 2006) .
Thus, legislation that acknowledges of power of veto is vital to enact FPIC (Carino 2005) . Although not directly stated in the United Nations Declaration on the Rights of Indigenous People (2007), the intent of formalising veto power is acknowledged to the extent that it does not override the power of the state. Article 38 states that the 'States in consultation and cooperation with Indigenous Peoples, shall take the appropriate measures, including legislative measures, to achieve the ends of this Declaration' (United Nations 2007).
If FPIC and the power of veto are eventually included in World Heritage nomination processes, it also needs to be introduced into national legislation. For example, in Australia the management plans for a potential World Heritage Areas do not need to be legislatively approved until formal nomination has taken place. Although as part of World Heritage nomination processes, the indicative management plans need to be presented but the final operational plans will be developed once nomination is approved. This may lead to certain rights not being implemented in practice. Thus, if power of veto is included in the legislation of a nation that was submitting a nomination this would elevate the power of Indigenous People in the negotiation of management plans and other benefits that may be associated with World Heritage nomination prior to formal approval of World Heritage Listing. In the present case, this is acknowledged in the Cape York Heritage Act (2007) to some extent. The Act also indicated that other stakeholder interests need to be included in consultation processes and this suggests that if veto power is introduced under FPIC then other interests need to be accommodated within such a process.
If FPIC is not included in UNESCO World Heritage guidelines for nomination in the future, then the need for legislation with nation states is even more important. Such is the case for the potential nomination in Cape York Peninsula. Enshrining political intent into a legislative obligation would be a ground-breaking move in the history of FPIC in World Heritage nomination procedures and would contribute to ameliorating concerns that Indigenous People may have about initial engagement in the process of consent in the potential World Heritage nomination of certain areas of Cape York Peninsula. It is important to ensure Indigenous People have power in negotiations because there is limited historical evidence in Australia of positive economic benefits to Indigenous People arising from World Heritage listing in Australia (Zeppel 2002) and limited economic benefits generally from World Heritage listing in Australia (Buckley 2002) . Questions over the negative social impacts of World Heritage Listing on Indigenous People have also been highlighted (West et al. 2006 , Landorf 2009 , Jimura 2011 .
Self-determination
Self-determination in FPIC is a vital component in the development of consent process for World Heritage nomination guidelines. The implication related to the previous five issues is that if self-determination is elevated as a philosophy underpinning FPIC, then much of the problems associated with implementing FPIC in guidelines for World Heritage nomination will be reduced. The consensus from Indigenous representatives and advocates for FPIC in World Heritage nomination processes is that the power to give consent to proposals and projects should be sourced in the notion of self-determination (United Nations 2011). Self-determination does not necessarily mean that Indigenous People will use it as a secessionist vehicle. It is a principle in which the legal status and rights of Indigenous People are decided by the state with the participation and consent of Indigenous People (Lam 2000) .
Justification for self-determination in FPCI processes is sourced from Article 3 of the United Nations Declaration on the Rights of Indigenous Peoples which states that '[I]ndigenous Peoples have the right to self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development ' (United Nations 2007, p. 3) . Thus, self-determination, not FPIC, is the starting point for the consultation process because FPIC is just a derivative of the right to self-determination (Puno and Laya 2007) .
The adoption of self-determination as a philosophical approach is more aligned with a transformative and participatory planning than institutional approaches.
Transformative and participatory approaches are understood as a planning method that is reflexive to community capacity, utilising new technologies of planning and acknowledgement of difference between communities and has the potential to decentralise and afford more power to Indigenous People compared to the more common institutional approach to governance of Indigenous communities and their interests (Lane 2002, Hibbard and Lane 2008) . In the case of Cape York Peninsula, the general approach to planning for negotiating consent as part of the early stages of the nomination procedure for potential listing has leant towards an institutional approach as opposed to a transformative or participatory approach. Despite the institutional approach having the advantage of appearing to be more rapid, this approach tends to trigger reactions from a range of stakeholders because it neglects critical aspects of public participation (Lane 2002) . If FPIC is to be true to the United Nations Declaration on the Rights of Indigenous Peoples and the intent of FPIC then the timelines should not dictate the planning approach to developing a process of consent and then negotiating consent. The time-intensive nature of the transformative or participatory approach means that the Federal Government and the Queensland will have difficulty implementing this approach because of election commitments that force the deadline for nomination of World Heritage on Cape York Peninsula. In any case, where institutional approaches have been used where more participatory approaches are more appropriate, the result has led to more agitation and resistance by Indigenous People (Lane and Hibbard 2005) .
The result of a predetermined period to negotiate consent combined with an apparent bias towards an institutional approach may create the impression that an implied consent has been achieved during negotiations. Implied consent occurs when Indigenous People engage in the FPIC process itself and the terminology of 'consent' actually leads both proponents and Indigenous People towards the point of agreement:
[T]he usage of terminology which leads us to think and behave in such a way that we have no option but to accept what is proposed to us should not be permitted. As such, the processes between consultants and Indigenous Peoples should not be described as FPIC processes, but as self-determination, thus making it clear that the options of saying yes or no are possible and valid. (Puno and Laya 2007, p. 5) While engaged in this research project, we concluded that the term 'FPIC' may not fully articulate the principle of self-determination in the practice of FPIC despite our acknowledgement of the inclusion of the principle in FPIC literature. Although not advocating for a change in nomenclature, we coined the term 'self-determined informed consent' during the research project because it emphasised one of the major intentions of FPIC. This emphasis ensures the purpose of FPIC is one of a process of engagement that affords greater power to Indigenous People in negotiations.
This section has presented a number of issues through the analysis of potential usage of FPIC in World Heritage nomination procedures. Preconditions may surface in potential nominations because the power that veto provides is a means for leverage of other issues as part of nomination processes. Issues of representation will also be a perennial concern in negotiating consent in nominations as well as the nature of Indigenous People's way of decision making. The transformative potential of an approach where the principle of self-determination is prioritised in FPIC faces a number of challenges in the present context of the potential Cape York nomination. This is not to say that it is not possible for this philosophical approach of FPIC to be prioritised in the current World Heritage nomination process. Finally, the issues identified in the context of the present potential nomination are likely to be present in other future nominations even if UNESCO adopts FPIC as a condition and guiding principle in the operational guidelines for World Heritage nomination. Negotiation of FPIC in future processes of nomination, with or without UNESCO guidelines, will need the active involvement of Indigenous Peoples' to ensure the intentions of the United Nations declaration of the Rights of Indigenous People are upheld.
Future research on the role of representative bodies in the consent process is needed to ensure that the process of negotiating consent conforms to the intent of the United Nations Declaration on the Rights of Indigenous Peoples (2007). Research examining how collective approaches to consent is sought and given is needed in order to resolve issues of Indigenous People's right to self-determination in UNESCO's World Heritage Committee nomination process.
Conclusion
This paper identified the current status of FPIC in relation to World Heritage nomination processes and explored some of the issues that arise when FPCI is adopted as a framework for Indigenous consent to World Heritage nomination in an Australian context. This paper aimed to identify how elements of FPIC can be incorporated in existing World Heritage nomination processes. Five issues were identified as being relevant to the case of potential World Heritage Listing of certain areas of Cape York Peninsula.
The first issue was concerned with preconditions and self-exclusion. In the case of preconditions affecting initial engagement, if FPIC is adopted in the process of nomination, then self-exclusion can be envisaged as a source of power to ensure the nomination process is a robust one. If FPIC is used the power to negotiate on other pre-existing issues outside the realm of the nomination process is possible. The second issue was the nature of consent and it was found to be problematic from two perspectives. The first of these is that consensual decision-making system that needs to be formalised into a contractual agreement between Traditional Owners and the state -this is time consuming and will vary depending on the context of each nomination. The second of these is the negotiation of consent by the Indigenous representative organisations needs to be undertaken and formalised in a way that recognises the legitimate power of their representation. The third is that traditional ways of decision making and the time needed to do so also need to be acknowledged during the consent process. The fourth issue analysed was the power of veto and how nation states should consider strengthening their own legislation that enshrines FPIC as a condition for nomination. This would enact planning procedures that involve Indigenous People in the development of management plans and other initiatives associated with World Heritage listing.
The resolution of these issues will be more likely if the philosophy of selfdetermination is adopted as a central feature of the nomination process. From this perspective, we argued for self-determination to be prioritised in FPIC processes so that the intent of the consent process is shifted from one of simply ensuring Indigenous People are engaged appropriately by the 'proponent' to one which has Indigenous People themselves at the forefront of deciding potential World Heritage Area management arrangements. Irrespective of FPIC's incorporation into World Heritage nomination procedures the case of Cape York has shown that a potential nomination can include consent as a framework for negotiating Indigenous People's involvement but that issues of engagement in that process need to be resolved in order to ensure the intent of United Nations declaration of the Rights of Indigenous People is upheld.
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